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The Tribunal determined the appeal on 1 October 2019 without a hearing under the
provisions of Rule 27 of The First-tier Tribunal for Scotland Tax Chamber
(Procedure) Regulations 2017 having first read the Notice of Appeal, and
attachments, dated 2 July 2019 and Revenue Scotland’s Statement of Case, and
attachments, received by the Tribunal on 15 August 2019.



DECISION
Introduction

1. The appellant and his partner, Miss Robb, submitted a repayment claim form dated
1 February 2019 to the respondent.

2. Thisis an appeal against the respondent’s decision dated 26 March 2019 to refuse
to make the repayment of Additional Dwelling Supplement (“ADS”) requested in that
claim. That decision, which was upheld on review, confirmed that a repayment of ADS
was not available on the basis that the first property (see paragraph 5 below) had not
been the only or main residence of Miss Robb at any point.

3.  Although the claim was submitted by both parties, in terms of the relevant
legislation, an appeal may be brought by both or either of joint buyers™.

The factual background
4.  The underlying facts are not in dispute.

5. Up until 10 July 2016, the appellant resided at his former marital home (“the first
property”) which he jointly owned with his now ex-wife.

6. On 4 January 2018, (“the effective date”) the appellant and his current partner
Miss Robb purchased a house together (“the second property”).

7.  The electronic Land and Buildings Transaction Tax (“LBTT”) return for the
transaction was received by the respondent on 8 January 2018. That return quite
properly disclosed that ADS in the sum of £3,600 was chargeable. It was paid on time.

8.  Prior to the purchase of the second property, Miss Robb had never owned or rented
a property.

9. On 3 December 2018, the appellant transferred his share of the first property to his
ex-wife. That triggered the claim for repayment of the ADS.

The appellant’s Grounds of Appeal

10. In summary, the appellant argues that the decision is unfair because Miss Robb
could never have been resident in the first property prior to the purchase of the second
property. The sum involved represents a substantial loss for the appellant and his
partner. The legislation had been introduced in order to minimise the avoidance of tax
and also to minimise the impact of purchasers of buy to let properties on first time
buyers. Neither he nor his partner fitted either of these categories which are described in
the Policy Memorandum which accompanied the amending legislation in 2016; indeed
Miss Robb was a first time buyer.

! Section 247(4)(a) Revenue Scotland Tax and Powers Act 2014 (“RSTPA”™)
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Revenue Scotland’s argument

11. Shortly put Revenue Scotland state that they must apply the law and they have no
discretion. There is no ambiguity in the clear words of the statute. Further, the Policy
Note attached to the amending legislation in 2017 stated that the policy intention was to
extend the ability to claim a repayment to couples who had both lived in both properties
but the title to the first main residence was in the name of one of the couple only.

Discussion

12. This Tribunal has set out in full an analysis of the legislation, its history and the
policy objectives at paragraphs 17 to 36 of the decision in Dr Colin Goudie and Dr Amelia
Sheldon v Revenue Scotland? (“Sheldon”). | annex at Appendix 1 a copy thereof.

13. In order to succeed the appellant would have to satisfy the Tribunal that the criteria
set out in paragraphs 8 and 8A of Schedule 2A of the Land and Buildings Transaction
Tax (Scotland) Act 2013 (“the Act”) were met. | annex the full text of the relevant
provisions of the Act at Appendix 2.

14. lItis not in dispute in this case that both the appellant and Miss Robb were liable for
both the LBTT and the ADS. It also is not in dispute that if the appellant had been the
only buyer of the second property, then he would have qualified for repayment of the
ADS.

15. The problem is that, as was the case in Sheldon, it would have been impossible for
Miss Robb ever to have qualified for repayment of the ADS.

16. Unfortunately for the appellant, it is plain that the Scottish Parliament intended that
the additional relief offered by the amending legislation in 2016 and 2017 should be
restricted to the situation where both parties had lived in the previous residence, and not
just one of them had done so. It was undoubtedly the case that the Scottish Parliament
intended to extend the exemption offered under the legislation to a very limited range of
circumstances and that legislation is wholly unambiguous.

17. 1do understand why the appellant would consider that the legislation is unfair but as
was pointed out in Sheldon, and in other cases, the Tribunal does not have jurisdiction to
consider whether the law is fair.

18. In summary, since the first property was never the only or main residence of both
the appellant and Miss Robb at any time during the period of 18 months ending with the
effective date of the purchase of the second property, ADS simply cannot be repaid.

Conclusion

19. The respondent has applied the legislation correctly. Therefore the appeal must be
dismissed and the respondent’s view of the matter upheld.
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20. This document contains full findings of fact and reasons for the decision. Any party
dissatisfied with this decision has the right to apply for permission to appeal on a point of
law pursuant to Rule 38 of the First-tier Tribunal for Scotland Tax Chamber (Procedure)
Regulations 2017. In terms of Regulation 2(1) of the Scottish Tribunals (Time Limits)
Regulations 2016, any such application must be received by this Tribunal within 30 days
from the date this decision is sent to that party.

ANNE SCOTT
President

RELEASE DATE: 1 October 2019



Appendix 1
Overview of Schedule 2A of the Act and the Legislative history

17. We annex at Appendix 1 the full text of paragraphs 2, 5, 6, 8 and 8A of Schedule
2A of the Act. As can readily be seen, these paragraphs are written in relatively clear
uncomplicated language. That is not often seen in taxation legislation!

18. The charging provisions in Schedule 2A of the Act were introduced by the Land and
Buildings Transaction Tax (Amendment) Act 2016. It provides for additional LBTT, the
ADS, to be paid by those buying second homes.

19. The Explanatory Notes make it explicit at paragraphs 38 and 4, when explaining
paragraphs 5 and 8, that both parties have to be able to sell any former residence.

20. Paragraph 38 reads:

“The effect of paragraph 5 of schedule 2A is that the conditions in paragraph 2(1)(c) and (d) ... will
be met if they are met in relation to any one of the joint buyers, even though they may not be met in
relation to others. So if two people, A and B, who each currently own a dwelling which they occupy
as their main residences, jointly buy a dwelling while B retains his or her existing dwelling to rent out,
the additional amount is payable on the joint purchase because B is not replacing his or her main
residence even though A'is ...”.

That is simply an example but logically if B did not have a main residence s(he) could not
replace it.

21. Paragraph 47 states that a repayment may be claimed where “...the buyer is able to
dispose of their former main residence...”. We have underlined the use of the word “their” since
it does not say, for example “a”.

22. The starting point is paragraph 2 which has four conditions and all must be
satisfied if the ADS is chargeable. The first two conditions relate to the transaction and
provide that the ADS is chargeable where a new property is purchased for £40,000 or
more. The third condition relates to the buyer and has effect where, at the effective date,
the buyer owns more than one property. The last condition also relates to the buyer and
is engaged where the buyer has not disposed of the previous only or main residence.

23. However, one must then look at paragraph 6(1)(b) which clearly states that, in
relation to the third condition, a cohabitant will be deemed to own a building if the other
cohabitant owns it. Therefore, in this case, although the second appellant had never
owned the first property, for the purposes of that sub-paragraph alone she is treated as
having owned it on the effective date. It is a very precise and clear provision.

24. In any event, paragraph 5 applies to joint purchasers of a dwelling and specifies
that the conditions in the main charging paragraph, which is paragraph 2, will be met
even if only one of the buyers owns more than one dwelling and therefore one of the
buyers is not replacing their only or main residence with that new purchase. The impact
of paragraph 5 is that even if they had not been cohabiting, as though married to each
other, since they were joint buyers because the first two conditions were met, the second

5



appellant would have been deemed to have satisfied the third condition because the first
appellant did so.

25.  The intention of Parliament is abundantly clear that they wished the ADS to bite
where any one of joint buyers, whether in a relationship or not, purchased a property and
one of the joint buyers already owned a property.

26.  Accordingly, there is no doubt that in the first instance ADS was due and payable
and, indeed, it was paid.

27. In any event, had the second appellant not accepted that she was liable in terms
of those paragraphs, nevertheless, in terms of Section 48 of the Act, the terms of which
are set out at Appendix 2, any obligation or liability of either buyer in terms of the Act is
an obligation of them both.

28. Therefore, although there would have been no ADS if the second appellant alone
had purchased the new property, where there is a joint purchase the ADS is triggered,
and also the liability to pay it.

29. In summary, paragraph 8 of Schedule 2A provides that the ADS will be repayable
on the basis that the chargeable transaction triggered by paragraph 2 will be treated as
exempt from ADS if certain conditions are met. Those are, that the first property is sold
within 18 months from the effective date, and had been the buyer's only or main
residence at any period in the 18 months prior to the effective date and that the new
property has been occupied as the buyer’s only or main residence.

30. Having been amended in 2016 in the way described, the following year the Land
and Buildings Transaction Tax (Additional Amount — Second Homes Main Residence
Relief) (Scotland) Order 2017 further amended Schedule 2A by the introduction of
paragraphs 8A and 9A. These respectively extend the paragraph 8 right to repayment of
the ADS from the buyers themselves to spouses, civil partners and cohabitants living
together as though married to one another.

31. The Policy Note makes clear the Policy Objectives including:-

“Additionally, the policy intention is that ADS can be reclaimed when a main residence is being
replaced and the sale of the former main residence happens within 18 months of the purchase of
what becomes the current main residence. ‘Replacing’ in the context of the ADS legislation means
selling the previous main residence and buying a new main residence.

It is necessary to bring forward an amending instrument as the legislation as currently drafted does
not give full effect to this policy intention. It has emerged that the ADS legislation has been too
tightly drawn in certain specific circumstances - - i.e. where:

¢ the title to the former main residence is in the sole name of one of the married couple, civil
partnership, cohabitants who both live in the property; and

e the couple then jointly buy a new main residence prior to selling their current main
residence.”

32. We have underlined the crucial wording. It is clear that it was never intended that
the exemption would be extended to apply to a situation such as that with which we are
concerned.



33. In 2018 the Land and Buildings Transaction Tax (Relief from Additional Amount)
(Scotland) Act 2018 made the provisions of the 2017 Order retrospective.

34. The policy objective of both the 2017 Order and the retrospective provisions in the
2018 Act was to ensure that where the title to the former main residence of a taxpayer is
in the sole name of one of a married couple, civil partnership, or cohabitants who both
lived in that property and the couple then jointly buy a new main residence prior to selling
the then current main residence, then the ADS can be repaid and relief given.

35. Lastly, in regard to the scheme of legislation, the appellants argue that paragraph 5,
in their view, disapplies Section 48 of the Act, and because it does that then it should
equally be disapplied in relation to paragraph 8.

36. Section 48 of the Act is a general provision in relation to application of the Act in
regard to obligations and liabilities under the Act, and in particular in relation to the filing
of a return and indeed payment of tax. It is not disapplied by paragraph 5. From its terms,
it is clear that paragraph 5 simply qualifies paragraphs 2 and 3. Paragraph 5 has no
application in relation to paragraph 8.



Appendix 2

Lands and Buildings Transaction Tax (Scotland) Act 2013 — Schedule 2A
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Transactions relating to second homes etc.

(1) This schedule applies to a chargeable transaction if the following conditions are
satisfied—

(@) the subject-matter of the transaction consists of or includes the acquisition of
ownership of a dwelling,

(b) the relevant consideration for the transaction is £40,000 or more,

(c) atthe end of the day that is the effective date of the transaction, the buyer owns more
than one dwelling, and

(d) either—

(i) the buyer is not replacing the buyer’s only or main residence, or

(ii) the buyer is replacing the buyer’s only or main residence but the subject-matter
of the transaction also includes the acquisition of ownership of one or more other
dwellings in addition to the one that the buyer intends to occupy as the buyer’s
only or main residence.

(2) A buyer is replacing the buyer’s only or main residence if—

(@) during the period of 18 months ending with the effective date of the transaction, the
buyer has disposed of the ownership of a dwelling,

(b) that dwelling was the buyer’s only or main residence at any time during the period of
18 months, and

(c) on the effective date of the transaction, the buyer intends to occupy the dwelling that
is or forms part of the subject-matter of the transaction as the buyer’s only or main
residence.

Joint buyers
(1) This paragraph applies to a chargeable transaction which satisfies the conditions in
paragraph 2(1)(a) and (b) or 3(1)(a) and (b) if there are two or more buyers who are or will be

jointly entitled to ownership of the dwelling.

(2) The conditions set out in paragraph 2(1)(c) and (d) or, as the case may be, 3(1)(c) are
satisfied if they are satisfied in relation to any one of, or more than one of, the buyers.



6 Spouses, civil partners, cohabitants and children

(1) For the purposes of paragraph 2(10©, a dwelling which is owned by—

(@) the buyer’s spouse or civil partner,
(b) the buyer’s cohabitant,
(c) aperson aged under 16 who is a child of—

(1)  the buyer,
(if)  the buyer’s spouse or civil partner, or

(iii) the buyer’s cohabitant,

is to be treated as being owned by the buyer.

8 Repayment of additional amount in certain cases

1)

Sub-paragraph (2) applies in relation to a chargeable transaction to which this schedule

applies by virtue of paragraph 2 if—

()

(3)

(@) within the period of 18 months beginning with the day after the effective date of the
transaction, the buyer disposes of the ownership of a dwelling (other than one that was or
formed part of the subject-matter of the chargeable transaction),

(b) that dwelling was the buyer’s only or main residence at any time during the period of
18 months ending with the effective date of the transaction, and

(c) the dwelling that was or formed part of the subject-matter of the transaction has been
occupied as the buyer’s only or main residence.

Where this sub-paragraph applies—

(@) the chargeable transaction is to be treated as having been exempt from the additional
amount, and

(b) if the buyer has made a land transaction return in respect of the transaction, the buyer
may take one of the steps mentioned in sub-paragraph (3).

The steps are—

(@) within the period allowed for amendment of the land transaction return, amend the
return accordingly, or

(b) after the end of that period (if the land transaction return is not so amended), make a
claim to the Tax Authority under section 107 of the Revenue Scotland and Tax Powers
Act 2014 for repayment of the amount overpaid.



(4) For the period allowed for amendment of returns, see section 83 of the Revenue Scotland
and Tax Powers Act 2014.

(5) In the case of a chargeable transaction to which this schedule applies by virtue of
paragraph 2(1)(d)(ii), sub-paragraph (2)(a) has effect only in relation to the additional amount
applicable to so much of the relevant consideration for the transaction as is attributable, on a
just and reasonable apportionment, to the acquisition of ownership of the dwelling (including
any interest or right pertaining to ownership of the dwelling) referred to in sub-paragraph

(1)(c).
8A Repayment of additional amount: spouses, civil partners and cohabitants replacing
main residence

(1) Sub-paragraph (2) applies in relation to a chargeable transaction to which this schedule
applies by virtue of paragraph 2 if—

(@) there are only two buyers, and

(b) the buyers—
(i) are (in relation to each other) spouses, civil partners or cohabitants, and
(i) are or will be jointly entitled to ownership of the dwelling that is or forms part of
the subject-matter of the transaction.

(2) Paragraph 8 has effect in relation to the transaction as if—

(@) the reference in sub-paragraph (1)(a) of that paragraph to the buyer were a reference
to either or both of the buyers, and

(b) the references in sub-paragraph (1)(b) and (c) of that paragraph to the buyer were
references to both of the buyers together.

(3) For the purposes of sub-paragraph (1)(b)(i), two buyers are cohabitants if they live
together as though married to one another.

10



